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AGREEMENT TO MEDIATE

AGREEMENT between____________________ and ______________________ (hereinafter referred to as the “Parties”) and _______________ (hereinafter referred to as the “Mediator”) entered into this ___ day of ___________, 200_.

1. PURPOSE OF AGREEMENT  

Hereby the Parties (concerning case No.) with the assistance of the Mediation Center with the Arbitration Court at Bulgarian Chamber of Commerce and Industry retain the services of the Mediator who shall assist them in resolving of their dispute. By signing this agreement the parties to this dispute and the mediator agree to participate in the mediation proceedings in accordance with the following terms:

The first mediation meeting is scheduled/will be scheduled for  _____________, 200_ in ____________, ________________ (location).  

2. Definition of Mediation

Mediation is a process in which the parties attempt to settle their dispute with the assistance of a neutral [“the mediator”] who facilitates communication between the parties and, without deciding the issues or imposing a solution on the parties, seeks to assist the parties reach a mutually agreeable resolution to their dispute.

3. THE MEDIATION PROCESS 

3.1. The mediation process shall be conducted  in accordance with the Mediation Rules of the Mediation Center, where the parties acknowledge that they have received the Mediation Rules and that they were able to acquaint with them prior to the mediation process. 

3.2. The process will include at a minimum, an opportunity for all parties to be heard and the identification of issues to be resolved

3.3. During the mediation, the Mediator may have joint meetings with all parties and separate meetings with individual parties.  A separate meeting is called a “caucus.”   The mediator shall be free to meet and to communicate separately with a party on the clear understanding that information, oral or written, given at such meetings and in such communications shall not be disclosed to the other party without the express authorization of the party giving the information.

4. Role of the Mediator

4.1. The Mediator will serve as a neutral and impartial participant in the mediation and will treat all parties equally. He/she can not have any financial or personal interest in the outcome of the mediation and must disclose any circumstances which could create reasonable doubt regarding his/her impartiality and neutrality or cause a delay in the mediation process.

4.2. The mediator acknowledges that he/she is an independent contractor and he/she is not an agent or an employee of the Mediation Center.

4.3. The mediator acts as a facilitator, not an advocate, judge, arbitrator or counselor.  

4.4. The mediator assists the parties in identifying issues, reducing obstacles to communication, maximizing the exploration of alternatives, and helping parties reach voluntary agreements.  The mediator will assist the parties’ in assessing the strengths and weaknesses of their case.  The mediator will not tell the parties what to do or suggest a particular outcome.  The mediator can not impose a binding resolution upon the parties. 

4.5 The mediator shall not propose a settlement to the parties, nor shall he/she suggest the text of such a proposal, unless the parties agree otherwise during the mediation.

5. MEDIATOR RESPONSIBILITY

The Mediator agrees to use his/her best effort to assist the Parties in resolving their outstanding issues and to reach a settlement.  This effort includes working with the Parties to establish the mediation schedule, set the ground rules for the mediation, design the mediation model, and conduct the mediation.  The Mediator may meet with the Parties in joint sessions or with one of the Parties in a private “caucus”.  The mediator will only provide an evaluation or opinion upon the request of both Parties.

6. PARTY RESPONSIBILITY

The Parties agree to provide the mediator with a statement (maximum 20 pages) summarizing the background of the dispute, the party's interests and contentions in relation to the dispute and the present status of the dispute, together with such other information and materials as the party considers necessary for the purposes of the mediation and, in particular, to enable the issues in dispute to be identified.  The statement and case related document will be provided within5 working days prior to the start of the mediation meeting.. The mediator will provide each party with the other party’s statement,, at least 3 days prior to the mediation.  Each party may also provide a copy of the case related documents to the opposing party.

7. GOOD FAITH PARTICIPATION

The Parties recognize that mediation is a voluntary process and understand the importance of cooperation to facilitate resolution. Accordingly, the Parties agree to participate in a bona fidae and forthright manner and to make a serious attempt to resolve this dispute fairly and equitably.

8. REPRESENTATIVE AUTHORITY

The representatives of the Parties signing this agreement shall be duly authorised to act in the mediation on behalf of the parties. 

9. CONFIDENTIALITY

9.1. The mediation is a confidential proceeding. No recordings or records of the mediation will be made or drafted.  

9.2. Unless otherwise agreed upon by the parties, the mediator is bound to keep confidential all information relating to the mediation proceedings, unless there is a legal obligation to reveal such information.  The parties agree not to call the Mediator as a witness in any pending or subsequent proceeding involving the parties and relating in any way to the dispute that is the subject of the mediation.

9.3. All memoranda, work product and other materials contained in the case files of a mediator or dispute resolution program are confidential.  Any communication made in or in connection with the dispute resolution proceeding which relates to the controversy, including screening, intake and scheduling, is confidential.

9.4. Confidential materials and communications are not subject to disclosure in any other  judicial, arbitral, administrative or other proceeding except (1) where all parties to the proceeding agree, in writing, to waive confidentiality, (2) in a subsequent action between the neutral mediator or dispute resolution program and a party to the proceeding for damages arising out of the proceeding, (3) statements, memoranda, materials, and other 

tangible evidence, otherwise subject to discovery, which were not prepared specifically for use in and actually used the dispute resolution proceeding, (iv) where a threat to inflict bodily injury is made, (5) where communications are intentionally used to plan, attempt to commit, or commit a crime or conceal an ongoing crime, (6)  where an ethics complaint is made against a mediator by a party to the proceeding to the extent necessary for the complainant to prove misconduct and the neutral mediator to defend against such complaint, or (7) as otherwise provided by law or rule.

10. Legal Advice and Assistance

10.1.  The mediator does not provide legal advice.  

10.2. Parties recognize that neither the mediator nor the Mediation Center has a duty  to assert, analyze or protect any party's legal rights or obligations, neither the mediator nor the Mediation Center will be responsible for drafting or filing any legal documents; and neither the mediator, nor the Mediation Center guarantees that the mediation session(s) will result in a settlement of all issues.


10.3. Parties are encouraged to seek the advice of independent counsel at any time of the mediation.  Any mediated agreement may affect the legal rights of the parties.  Each party to the mediation is encouraged to have any draft agreement or other document resulting from mediation reviewed by independent counsel prior to signing the agreement or document.

11. TERMINATION OF MEDIATION

 (1) The mediation shall be terminated: 

1. By the achievement of a settlement agreement; 

2. By parties’ mutual consent; 

3. Upon refusal of either party expressed in written notification to the Mediation Center and after the appointment of a mediator – to the Mediator; 

4. At the mediator’s discretion, if a settlement agreement can not be expected, by written notice to the parties.

5. By the expiry of a definite deadline fixed by the parties;

6. Upon death on the part of a party to the dispute or upon termination of the legal entity – party to the dispute. 

12. MEDIATION FEES AND EXPENSES

For the  mediation for the present dispute between the parties thereto, the Parties agree to pay the Mediation Center the registration fee amounting to _________ BGN, a mediation fee amounting to _________ BGN per hour, and expenses, in accordance with the BCCI Mediation Center Fee Schedule. The Parties agree that the registration fee, mediation fee and expenses will be divided equally among them. All costs shall be paid prior to each mediation meeting.

13. ANTI-ASSIGNMENT CLAUSE

The Mediator shall not assign this contract without the prior approval of the Parties. 

14. Amendment of the Agreement to mediate

This Agreement may be modified only by the express written agreement of all parties and the Mediator. 

15. FINAL PROVISIONS

15.1. The Charter and Mediation Rules and the Fee Schedule of the Mediation Center shall represent General Conditions to this Agreement, and the parties acknowledge that they have received and have been acquainted with them prior to the signing of this Agreement and that they accept them. 

15.2. To all issues not regulated by the present Agreement and the General Conditions thereto the effective Bulgarian legislation shall be applied.

IN WITNESS THEREOF, THE PARTIES HAVE EXECUTED THIS AGREEMENT TO BECOME EFFECTIVE AS OF THE DAY AND YEAR FIRST WRITTEN ABOVE.

___________________________                                __________________________

{Party Name}
   



             {Party Name}

Date:  ______________________                               Date:  _____________________

___________________________

{Name}, Mediator    

Date: ______________________

